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Re: United States v. Aeronca. Tnc. et al.
Civil Action No. 1:01 CV 00439
Settlement Discussions

Dear Mr. Franke:

I want to record in writing that last Friday, August 23,2002,1 called you regarding
document issues, but I also brought up settlement in that conversation. Specifically, I followed
up on your letter of August 22,2002, in which you staled that your client would be interested in a
"reasonable" settlement. On August 23,2002, you and 1 spoke for approximately one-half hour
rejjarding settlement. During our conversation, I indicated that each person's definition of
"reasonable" differed, so I was not sure if your client really was serious about settlement or not. I
indicated that your client's last offer was way off the mark, and to use his offer as a starting point
for negotiations would be like me "bidding against myself." I indicated that you should advise
your client that the United States will not settle this matter for a five figure amount and if that is
what Mr. Clarke has in mind, then there is no need to pursue settlement talks.

I also mentioned the prior settlement offers in this case. Specifically, I indicated that the
PIlPs had made a settlement demand of $616,804, based on the ADR report. Then, I indicated
that the United States had made a demand of $688,304 (based on revised costs) in a letter dated
July 12,2001. Thereafter, in that same monlh - as we discussed last week - your client made his
first and last offer (which I indicated was extraordinarily low). After bringing up the prior
settlement offers, I indicated to you that the United Slates was willing to come down from its last
offer. Indeed, I advised you that based on the evidence that I preliminarily had reviewed, I
believed that the allocator had given your client too great a share, and that I was willing to take a
serious look at what would be my view of a better allocation. I clearly indicated my willingness
to come down from the $616,804 offer.

You indicated that you heard what 1 was saying. You then indicated that you would try to
have a serious settlement discussion with your client this week (i.e., the week of August 26,
2002). You indicated that you would get back to me.
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I have not heard from you. I put this in writing to state that the ball is in your court. I am
waiting for you. I have signaled a willingness to come down, so it is time for you to indicate
whether your client is prepared to come up.

I remind you that this "window" for settlement discussions is fairly narrow. As I
indicated in my letter of August 21,2002, the time between now and mid-September is when you
will see the lowest offer from the United States (absent a later, adverse ruling against the United
States). By late September, the United Status will start to incur expert witness costs, and our
demand will go up. As you are aware, in a litigated case, under the doctrine of joint and several
liability, the United States does not have lo concern itself with allocation issues at all. Thus, 1 am
making it clear to you now that I am willing to deal with allocation at this time. If serious
settlement discussions do not occur now, and if you and your client decide at a later stage in the
proceedings that settlement makes sense to you, you should not expect the United States to focus
significantly on volumetric allocation. Olber factors in determining a settlement amount become
much more critical the longer this goes on.

Thus, if your client is serious about settling, you need to make a move.

Sincerely,

Annette M. Lang
Trial Attorney

cc: Mike O'Callaghan


